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i and Agu v. ‘gathered there to protest against the arrest of the first four, but they
"I-'- n"_ﬂi"' “were no longer distributing leaflets. Inspector Slocombe ordered them
orkshire _to leave, telling them that their actions led him to believe that a hreach
4 Benct of the peace was likely. They refused and they were arrested for
ﬂ-mlll : “obstructing the highway and for conduct hikely to cause a breach of the
peace. They also were not charged with that second offence.
Glidewell, 1.J T he appellants’ contentions were in

summary that there was no actual

3 B obstruction of the highway (cerainly none was found by the Crown

) Court) and that they were acting singly, though by agreement with each
other, distributing leaflets or holding

banners and that was not an
unreasonable use of the highway. They submiited that the prosecution
had to prove in order 1o substantiate the charge that they were making
an unrcasonable use of the highway.

s da . /~The matter is expressed this way in para. 5 of the case stated. which .
. : “tgnsets out their contentions:i Ji . q-. ., bne: 2 ded00ibent 330
a'h‘]'ﬁn 1=" Ly N EH 4. B o " Wi
“ Sl ,,"lpﬁi'lﬁm: r_fﬁ'ﬁur conlended that leaflleting in '.II'::
Eie" . agyruCirmIiances of this LCase was quite lawful and 16 convict on this
—_— ¢ Evidence would-make any peaceful protest on the highway or the &
. 3 #;:TIW':WM‘:“ on the highway an offence under s 1370f -5
"_} vl - 4..'!'-3.- ---ﬂ-lmh. T i I { trigt M .
i ~+97 ; . g ' yinedey
3 "":’-.T’F s dent, both' in the' Crown" Court and in this court,
cont “thit un

: less the presence of the appellants upon the highway
. was for the purpose of its lawful use (1.e. passing and re-passing over
and along'it) or some purpose incidental to that lawful use then their +
preseace on the highway 'constituted an obstruction. He furt her ~ 1
2 contended that the question of ‘reasonableness’ did not (all 14 be decided ©
If:Iht court was satisfied that the presence of the appellants upon the

E .highway was not for the purpose of its lawful use or LOME Purpose
ncidental to it wu o g L 3 '
y++ The Crown Court expressed its conclusion

Ly ““We'considered ourselves bound by the decision in*Waite v Tavlar
"1”"“5! 149 1.P. 551. We found that 1o stand in the highway offering

: ““"'! and disiributing leaflets or holding a banner was not incidental to its

- 8 lawful user, and accordimply that cach of the appellants had wilfully

#YT obstructed the N;!lhr'mnlﬂry tos 137 of the Highways Act 1980 "

[ oA ) o B iy : 1
E 1% *“The question for the opinion of the High Court is'whether upon

1] ’-lhl‘ih_llﬂ' mentioned ‘statements of fact, we came 1o a correct
“determination and decision in point of law ;=

E W 2 . ; ¥ o
in the following terms

We have been most helpfully referred 10 a number of authorities on
"Gy, 13N1) or its predecessor in earlier Acts. The first in point of time 10
which we were referred which is stnctly not binding upon us but of great
authority was a decision of the Divisional Court in Ireland. the case of
fhﬂ"illl'ﬂ"l'HWr (1903) 2;4.R. B}, There ihe delendant was
-convicied under & similar sechion of the statute when & band went .
& narrow street ‘in Belfast; blocking it, despite & police ws
“magistrates had not considered before they conv e
"N "of the street was reasonable or not. Lord () firen (

Val,
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the criminal offence under the section with questions arising in common *\E
law nuisance, as did Gibson, ). at p. 89, They both held that it was .
necessary for the court to consider whether the activity being carried on
in the highway was reasonable or not and, because the magstrates had
not considered that question, the conviction was quashed.

Much more recent authority, which is binding on us, is that in Nagy v.
Weston (1965) 129 J.P. 104; [1965]) | All-E.R., 78, a decision of this
court. In that case the defendant parked a hot dog van in St. Giles Street, &
Oxford. He was convicted under 5. 121{1) of the H:ilhﬂﬂ_h!: 1959,
which 15 in identical terms to the present section. The conviction was
upheld, but Lord Parker, C.J_, giving a judgment with which the other
twa members of the court agreed, put the position in a way which in my
view establishes the major authority for the consideration of questions

arising under this section. He first of all quoted the case stated which
concluded with the words: $ SR C

_“The question for the opinion of the High Court is whether we
“correctly interpreted the meaning of the words *wilfully obstruct’,
‘and whether the facts of the case are capable as a matter of law of
Justifying a conviction.™ e e
b, o . - s, iyl ' |
L T L
., “In"my judgment, the answer to those qmntfnﬁ:.:;ﬂhﬂ;ﬁ
Counsel for the appellant concedes, as, indeed, he is bound to
concede, that any occupation of part of a road, thus interfering with
people having the use of the whole of the road, it an obstruction. He
also concedes that wilful obstruction is when* the ohstruction is
«caused purposely or deliberately. He goes on, however, 1o say that; i
- before anyone can be convicted of this offence, two [urther elements
must be proved, first that the defendant had no lawful | or .
¢+ excuse, and, secondly, that the use to which hewas putting the
sphighway was an unreasonable: use.. For myjpafttl think, that
- excuse and reasonablencss are really the same ground, but it is quite
(. true that it has 1o be proved that there was no lawful authority. 1t is
creally difficult to think of any argument that ¢ould be used in the ~
present case 1o the effect that the appellant had lawful suthority 1o ' ¥
obstruct the highway if what happened was ll"l:lhﬂrn:linl.'ﬂ;t-hhlt .
undoubtedly true — counsel for the appellant is quite nﬂli:* '
there must be proofl that the use in question was an unreasonable
use. Whether or not the use amounting 1o an obstruction is or.is -
nol an unreasonable use of the highway is a question of fact. It
depends on all the circumstances, including the length of time the
obstruction continues, the place where it occurs, the purpose for
which it s done, and, of course, whether it does in fact cause an
actual obstruction as opposed 1o & potential obstruction. So far as
this case is concerned, the magistrates, in the finding that | have
slicady read, have clearly found that, in the circumstances, there was
an u o casonable use of the highway. Indeed, on the facts stated, it is

wilficult 10 see how they could conceivably arvive at any other
wchunon | would dississ the appeal ™ ; Pira
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the Court of A
Others [1975] 3 ANER. 1. It is
Lord

nning in that case, first of all, was dissenting from the other two
members of the court and, secondly, that'the passage in question is in

any casc obiter. That:was a case of civil nuisance -in which Lord
Denning, like the Judges in 1

B treated the question to be dec

ided in civil nuisance cases of like kind as
equivalent to the question to

be decided under this section of the statute.

In my view, it is a passage which is correct'and Which 1 would adopt. He ~

said this under the heading “The' Law of Highways™ at'p. 7, At A" ..

That statement of the law was approved by Lord Denning M.R. in’
ppeal in the case of Hubbard and vthers v. Pint and -
however right 1o remind onesell that '

he Irish case to: which 1 have reflerred, !

Fop thaeed o g e b Ly oy . it il g agh ;
S lhﬁldcf:nd;nh“ d .: {ﬁ,lpllt}rlu[nﬁ-‘:!'?;iﬁl_’pl ub;lrluctlun of the

pavement, the polit € could have intervened and taken them before
the magistrates. This is provided by s [2] of the Highways Act 1959
- . " which he set out. = '

“In_order to be an offence under, this_section, it has been
authoritatively said”. . " and then he quoted a passage from the
judgment of Lord Parker in’ Nagy v. Weston, which | have jusi
quoted. . )

Lord Denning went on: “In the present case the police evidently

thought there was no breach of this law. The presence of these half-a.

D dozen people on Saturday morning for three hours was hot an
unreasonable use of the highway. They did not interfere with the free
passage of people'to and fro. Of course, il there had been any fear of

a breach of the peace, the police could have ii:llcrf::rm_:l_ sec Duncan v
Jones. But there was nothing of that kind.™

Lord Parkers Jjudgment in. Nagy v.. Wesion Was - more: recently
" approved by the Court of Appeal, Sir-John Donaldson MR, giving

* the judgment of the court in Hipperson v. Newbury Electoral Officer
[1985] 1 Q.B..1060, at.p; 1075E... . B | .

We were referred also.to o number of recent decisions ansing out of
prosecutions under: this section, Jone

_ 5. v." Bescoby and others 'a
decision of this courtion July

101 B, 1983, which is'unreported, the court
consisting of Robert Gofl, L.).. as he then was, and the late Forbes, ).

mplnycrs:m-tre.pick-:ting a hospital®in

for higher wages. They blocked an
ting a delivery vchi{.'ll:'frnm':nlwing
charge under s. 117 saying that what
reasonable use of the highway, largely

Halifax in pursuit.of.a clajm

enirance to the hospital, preven
The magistrates acquitted on a
the employees were doing was a
because it was of short duration
Forbes, 1., said at p. 4 of (he transcript:

Justices in @ case of obstruction is 1o
(exercising lus right to the
o this is ‘yes' is it

I - i LP T
The court concluded that in: that. case the
H exercising their right to use the highway and thu »
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busker who had hmjuﬂhl-hhh-hmhlmm
May, L.J., said at p. 553, having referred 1o three of the cases 1o which
that court had been referred, including Nagy v. Weston:

“For my part 1 do not propose to rﬂ:it:'pl'ﬁqu from the judgmenis
in those three cases because 1 have reached the conclusion that the
underlying principle in all these cases can be relatively simply stated.
In so far'as a highway is concerned members of the public have the
right to pass and re-pass along it. That does not, however, mean that
one must keep moving all the time. However, if one does stop on a
highway then prima facie an obstruction occurs, because by stopping
you are on a piece of the very highway that somebody else may wish
'o pass and re-pass along. Where, however, your stopping is really o
part and parcel of passing and re-passing along the highway and is
ancillary to it (such as a milkman stopping 1o leave a milk battle ona
doorstep) then this is not an obstruction within the meaning of the
subsection with which we are concerned. _ :

“On the other hand, where stopping on the highway cannot
properly be said to be ancillary to or part and parcel of the exercise
of one’s right to pass and re-pass along that highway, then the
obstruction ' hecomes unreasonable  and , there_is an, obstruction

tontrary to the provisions of the subsection.” . .

hat is the passage upon which the Crown Court in the present case

based its decision.
In Cooper v. Metropolitan Police Commissioner (1985) 82 Cr. App.

K. 238, the most receni authority, yet another division of this court,
consisting of Lloyd, L.J. and Tudor Evans, 1., considered a case of a
club tout who was engaging people in conversation on the highway in
order 10 try to persuade them 1o enter the club. He was convicted both
by the magistrates and on appeal to the Crown Court and on further
appeal by way of case stated to the Divisional Court'the appeal was

lurther dismissed. It was held, dismissing the appeal, that the Crown

Court were entitled to find that what he was doing was an unreasonable
use of the highway. . .0 L

tudor Evans, J. gave the first judgment, and he said at p 242:

“Speaking entirely for myself, the principle of law which seems to
apply in this case upon the authorities (and we have been referred 10
a substantial number of them) is this: a member of the public has a
right to pass and re-pass along a highway and 1o do everything which
'$ reasonable thereto. For example, & member .of the public
exercising that right undoubtedly has a right 1o look in a
window or 1o talk to a passing friend without commitling an
However, if as a matter of fact and degree a member of the public’s
use ol the highway is so.unreasonable so as. o amount to an
obstruction, then an offence under the Highways Act 1980
committed. Il that is right, then it follows that it is a question of f
and degree in every case, as some of the authorities which have
very helpfully recited 1o us by counsel, show.”

In Waire v. Tavlor (1985) 149 1.P. 551, another division of this couny ™ Eﬂ
had before it an appeal by case stated in relation 1o the acquittal of &
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A Lloyd, L.J. delivered a concurring judgment, . | |

Now it is clear in the present.case that the: Crown Court did not
consider whether the defendants’ use of the highway was reasonable or
not, because that court, considering. itself bound by Waite v. Taylor,
decided that handing out leaflets and holding ‘banners was not
incidental to the lawful use of the highway to pass and re-pass and
therefore, that the reasonableness of that activity was not relevant.

B As I have already said, in my judgment Nagy v. Weston is the leading
modern authority and it does not apply so rigid a test as that found.in
the judgment of May, L.J. in Waite v. Taylor, with the greatest respect
to him. In Nagy v. Weston itself, the activity being carried on, that is to
say the sale of hot dogs in the street, could not in' my view be said to be
incidental to the right to’pass and re-pass along the streét. Clearly: the
Divisional Court ‘took the view that it was open to the magistrates to

C consider, as a question of fact, whether the activity, was or was not
reasonable. On the’ facts the magistrates had ‘concluded ‘that it was
unreasonable (an unreasonable obstruction) but if they had concluded
that it was reasonable then it is equally clear that'in, the view of the
Divisional Court the offence would not have been made out,

That is why Tudor Evans, J. approached the matter in the recent
decision of Cooper and I respectfully agree with T R oY &

p Ascounsel pointed out to us in argument, if that'is not right, there are

a variety of activities which quite'commonly go on in the street which

may well be the subject of prosecution under s. 137. For instance, what

1S now relatively commonplace, at least in l.ondon.and large cities,

distributing advertising material or free periodicals outside istations,

when people are arriving in the morning. Clearly, that is an:obstruction:

Cl_car_ly, it is not incidental to,passage up and down the street because the':
g distributors are virtually :stationary. The question! must be:. is ‘it a .

reasonable use of the highway or not? In my judgment that is'a question

that arises. It may be decided that if the activity grows to an extent that -

ig IS unrcasugna!alc by reason of the space occupied or the duration of
time for which it goes on that an offence would be committed; but it is a' .

matter on the facts for the magistrates, in my view, ii & iood ol

gt
To take another even more mundane example, suppose two friends

" meet in the street, not having seen each other for some time, and stop to
~ discuss their holidays and are more or less stationary for.a quarter-of-

an-hour or twenty 'minutes. 'Obviously, they may well cause an

obstruct*ion.to others passing by. What they are discussing has nothing
to do with passing or re-passing in the street. They could just: as well
have the conversation at the home of one or other of them or in a coffee
shop nearby. Is it to.be said that they are guilty of an offence and the
reasonableness of what they are doing is not in issue? In my judgment it

G cannot be said. [Ead oo tigpsh. Ribenet Vg te v r
Some activities which,commonly go on in the street are covered by
statute, for instance, the holding of markets or street trading, and thus
they arc lawful activities because they are lawfully permitted within the
meaning of the section. That is lawful authority. But. many are not and
the question thus is.(to:follow Lord Parker's. dictum): have ithe
p_rosccution proved in such cases that the defendant was obstructing the
H highway without lawful excuse? That question is to be answered by

J T s dky .. = o -
el R T LAk e Yty

S — L] el s -

JUSTICE OF THE PEACE REPORTS

deciding whether the activity in which the defendant was engaged was or A
was not a reasonable use of the highway. . . - Chief |
.1 emphasize that for there to be a lawful excuse for what would West Yor
otherwise be an obstruction of the highway, the:activity in which the
person causing the obstruction is engaged must be inherently lawful. If

it: 1 not, the question whether it is reasonable:does not arise. So an
obstruction of the highway caused by unlawful:picketing in pursuance

of a trade dispute cannot be said .to be an activity for:which there isa B
lawful excuse. But.in this case it:is not suggested that the activity itself

— distributing pamphlets and displaying banners in:opposition to'the
wearing of animal furs as garments —- was itself unlawful.: .o !

..1 suggest that the correct ‘approach for‘'magistrates who are dealing
with the i1ssues which arose and arise in'the present:case:is as follows.
First, they should consider: is there’ an'obstruction?: Unless'ithe
obstruction is so small that one can consider it comes within the rubric C
de: minimis, any stopping on. the ; highway, whether ‘it be on'the
carriageway or on the footway, is prima facie an obstruction. To quote
Lord Parker: & (oo ot o e Dabiesbe o tidi iy e de it

' ., i
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" “Any occupation of part %)f"a road thus interfering with people
~ having the use of the whole of the road is an obstruction.”

i i

- T'he second question then will arise: 'was it wilful,ithat is to say, p
deliberate? Clearly, in many cases a pedestrian or a motorist has to stop
because the traffic lights are against .the motoristior there are other
people in the way, not because he wishes to do'so. Such stopping is not
wilful. But if the stopping is deliberate, then there is wilful obstruction.

- Then there arises the third question: have the prosecution proved that
obstruction was without. lawful authority or excuse?Lawful authority
includes permits and licences granted under statutory' provision, as | E
have already said, such as for market and street traders and, no doubt,
for those collecting for charitable causes on Saturday mornings. Lawful
excuse embraces activities otherwise lawful in themselves which may or
may not be reasonable 1n all the circumstances mentioned by Lord
Parker in Nagy v. Weston. In the present case the Crown Court never
considered this question. in my judgment, carefully though they dealt
with the matter, they were wrong not to do so, and 1 would, therefore,
allow the appeal. =~ =~ WS R |

|"|'|'

Mr. Justice Otton: 1 agree. The courts have long recognized the right Otton, J.
to free speech to protest on matters of public: concern and to
demonstrate on the one hand and the need for peace and good order on
the other. i SICIRY SLOTOWE AL, 3 (34T IO X
In Hubbard v. Pitt [1975] 3 All E.R. 1, to which my Lord, Lord
Justice Glidewell, has already referred, Lord Denning at another
passage at pp. 10D to 11B said as follows:

“Finally, the real grievance of the plaintiffs is about the placards and
leaflets. To restrain these by an interlocutory injunction would be
contrary to the principle laid down by the court 85 years ago in
Bonnard v. Perryman and repeatedly applied ever since. That case
spoke of the right of free speech. Here we have to consider the right
to demonstrate and the right to protest on matters of public concern. H



Hirst and Agu v.
Chief Constable of
West Yorkshire

Queen's Bench
Division

Otton, J.

JUSTICE OF THE PEACE REPORITS | Vol.

A These are rights which it is in the public interest that individuals
should possess; and, indeed, that they should exercise without
impediment so long as no wrongful act is done. It is often the only
means by which grievances can be brought to the knowledge of those
in authority — at any rate with such impact as to gain a remedy. Our
history is full of warnings against suppression of these rights. Most
notable was the demonstration at St. Peter’s Fields, Manchester, in

B 1819 in support of universal suffrage. The magistrates sought to stop
it. Hundreds were killed and injured. Afterwards the Court of
Common Council of London affirmed ‘the undoubted right of
Englishmen to assemble together for the purpose of deliberating
upon public grievances’. Such is the right of assembly. So also is the
right to meet together, to go in procession, to demonstrate and to

. protest on matters of public concern. As long as all is done peaceably

C - and in good order without threats or incitement to violence or
obstruction to traffic, it i1s not prohibited: see Bearty v. Gillbanks. 1
stress the need for peace and good order. Only too often violence
may break out; and then it should be firmly handled and severely
punished. But, so long as good order is maintained, the right to

demonstrate must be preserved. In his recent inquiry on the Red
Lion Square disorders, Scarman, L.J. was asked to recommend ‘that

a positive right to demonstrate should be enacted’. He said that it
was unnecessary: “The right of course exists, subject only to limits
required by the need for good order and the passage of traffic’. In the
recent report on Contempt of Court, the committee considered the
campaign of the Sunday Times about thalidomide and said that the
issues were ‘a legitimate matter for public comment’. It recognized
that it was important to maintain the ‘freedom of protest on issues of
public concern’. It is time for the courts to recognize this too. They
should not interfere by interlocutory injunction with the right to
demonstrate and to protest any more than they interfere with the
right of free speech; provided that everything is done peaceably and

in good order.”

~ Although Lord Denning was dealing with the use of an interlocutory
injunction, [ consider that the passage is of importance when
Fconsidering whether persons behaving like these appellants have
committed a criminal offence of wilful obstruction where there is under

s. 137(2) of the Act a statutory right of arrest without warrant.

On the analysis of the law, given by my Lord, Lord Justice Glidewell,
and his suggested approach with which I totally agree, | consider that
this balance would be properly struck and that the “freedoin of protest
on issues of public concern” would be given the recognition it deserves.

Appeal allowed with costs out of central funds. Convictions quashed,
but cases not remitted to the Crown Court.

Solicitors: Rhys Vaughan, Esq., Manchester, for the appellants.
The Solicitor, West Yorkshire Metropolitan Police, for the respondent.

Reported by: lan McLeod, Esq., LL.B., B.A., Solicitor.
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