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MR JUSTICE LAWS: This is a prosecutor's appeal by way
of capse stated againet a decision of the Folkestone
Magistrates given on 3rd August 1993. On that day they
acquitted the respondent of an offence of engaging in
street trading in a prohibited atreet, contrary to
section 3 and paragraph 10(1) (a) of schedule 4 to the
Local Government (Miscellaneous Provisions) Act 1982.
1f the respondent wae a pedlar or acting as a pedlar,
as opposed to a street trader, he wae not liable under
the Act: schedule &4 paragraph 1(2) (a).

The facts are succinctly set ocut in the case. It
wags on 2let November 1592 that Mr Lidsey, a community
officer, wae on duty in the precinct at the town centre
in Folkestone. He saw the regspondent, Mr Vincent, with
a trolley. It was displaying Christmas items. The
respondenl wa® tallking toc a lady wirh a child. He was
standing within the area prohibited by statute for the

purpcse of offences under the Act of 1582, that was

between West Terrace and West Cliffe Gardens. Mr

Lid - ;_-=.- ve approached him, because the respondent
; S community officer a Pedlar's

he was in possesssion and which was

28 then ageert these short findings
.i.' take verbatim from the case:




.I.--'f['i} 'ﬂ:- 'trﬁi . itmelf was a wooden frame ui.l:.i:'
very small wheels and was capable of being moved.

{g) Mr Lidsey did not notice the string used to
pull the treolley.

(h} Mr Lidsey accepted that one of the wheels was
brokean.

(1) Mr vincent had just started tc walk through
Folkestone when cne of the wheels came datached
from the trolley.

(§] Mr Vincent considered hLis twade in 1992 rn be

a pedlar, and as well as Christmas items scld

balloons and hate all over Kent in places such as

Canterbury, Folkestone, Dover and Deal."

I may break off there, The case alsc includes what
described as a short statement of evidence and soma
reference to the arguments that were put before the
Magistrates.

In esgencea, the gquestion for this Court is whether
on the primary facts found by them the Magistrates were
bound to conclude that the respondent was at the time
acting not as a pedlar but as a street trader. If not,
he was entitled to be acquitted. The case turns,
theretfore, on the application of the definition of the
term "padlar® in section 3 of the Pedlars Act 1871.
That provides:

"The cerm 'pedlar' maans any hawker, padlar, petty

chapman, tinker, caster of metals, mender of

chaire, or other person who, without any horse or
othar beast bearing or drawing burden, travels and
trades on foot and goes from town to town or to
other men's houses, carrying to sell or exposing

for sale any goods, wares, or merchandise, or

- Erucuring orders for goods, wares, or merchandise
mmediately to be delivered, or selling or
offering for sale his skill in handicrafec.”

J:%f;: iced that the definition includes as part
1g given Lle werd "podlart iteelf. sn that
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dlar® is thus not completely defined.
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In Watgon v Malloy (1988] 1 WLR 1026 Hutchisen J
had to coneider section 3, and said this at page 1032D:

"The definition in section 3, so far f£rom
extending or varying, in my view entirely conforms
with the ordinary conception of the meaning of the
term pedlar; as cne would expect with a definition
which includes as part of the meaning the vary
word sought to be defined. The popular conception
of a pedlar is someone who goes around selling
things or services, who sells on the move: he ‘&
an itinerant seller.

If the distinctien is to be encapsulated in an
aphoriem, one might say that a pedlar is cne who
trades as he travels as distinct from one who
meraly travels to trade. I do not mean that he
must not stop. As Woolf LJ suggested during the
argument, the chair mender stops in order to mend
chaire; sut the feature which makes him a pedlar
is that he goes from place to place, mending a
chair here and a chair there: he comes o the
owners of the distressed chairs rather than

setting up his pitch and allowing them to coma to
him."

For my part I have no doubt that the notion of a
pedlar primarily imports one who travels around selling
small wares. Mr Straker's submission for the
prosecutor is, however, that the respondent here cannot
have been a pedlar because he was using a trolley
which, but for the broken wheel, he would have pulled
or pughed te carry his wares about. learly, section
3 itself makes it plain that the pedlar must be one who
trave'!s and trades on feoot. The question here is

A matter of law, a person is taken out of




| which he sells wust'be in essence srall goods, there is

nothing in the definition given in section 3, nor in my
view in the ordinary meaning of the term "pedlar", to

exclude a person who has some M
MH, such as the trolley in the

present case. Of course it is poesible te conjure
instances where someone travels from place to place
using a much larger piece of equipment for the carriage
of his goode. Where any such instances arise it will
be a matter of fact for the Magistrates to decide
[' whether the whole apparatus is of such a scale as to
take the respondent in quescion cut of the definicics

{( ~f the term "pedlare.
In the present case, however, given the findings
of fact which I have recited, I can see no basis as a
matter of law for holding that the Magistrates were not
perfectly entitled to acquit this respondent on the
basis that indeed he fell within the meaning of the
term “pedlar®”. The Court, of course, does not make
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these ¢ ong in a complete vacuum and one wall
unde . may be concerns 1n tne minds of
authority as to the amenities that are

in this traffic-free preciner.

of this case, for my part I



finding that the Def t was acting as a lar
under the authority of a Pedlar's Certificate
granted under the Pedlar's Act 1981,*

I would answer that questien in the affirmative.
Question

3, therefore, does not arise. In those circumstances
and for Lhuse :easons T would aismiss the appeal,
LORD JUSTICE MANN: I mgras. I cau well underacand che
anxiety of the local authority in regard to this form
of trading in a pedestrian precinct. However, T ges ro
grounds as a matter of law upon which the decigien of
the Justices can be disturbed. Accordingly, the appeal
is dismisged.

MR BROWNE: My Tnrd, ran I indicate the roopondens is
legally aided. I believe your Lordship may have a COpY

of the current edition of Archbold to your Lordship's
right. Certainly it lcoka similar,

LORD JUSTICE MANN: You are very perceptive, yes.

i at paragraph 6€-2, in fact page

want a defendant's cost arder

It actually comesa over che




. BROWNE: My Lord, it does, but with the greatar
~ awareness nowadays, particularly of the pressures on
budgets, and the legal aid fund being a totally
distinct fund----

MR JUSTICE LAWS: It looks better for the legal aid
statistice. That is the submission, is it not?

MR BROWNE: It does,

MR JUSTICE LAKWS: That is a perfectly respectable
submigsicn.

LORD JUSTICE MANN: It is a perfectly respectable
point, but is the overall cost to the public increaped?
Thie is what always trcubles me. Shunting public funds
around cogts monay.

MR BROWNE: Rather than the defendant's solicitors or
respondent's sclicitors putting in a bill of costs to
the legal aid fund, it would be a matter of that bill
of costs within the six-month peried being submitted to
those who deal with the matter in the taxing office.

MR JUSTICE LAWS: It would not necessarily generate
more expense to the public art large than would
ctherwise be the case.

E MANN: Do you have any cbservations?
s My ‘Lord, I do not think I can add to the

'..'..L

: Very well. You may have a legal
8 from central funds.

{3; I am grateful.
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