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“DGMEMNT-I:
JEGGATT LY: The Tunbridee Wells Borough Conuncif appeals against the decisions

of the Tunbridee Wells Magistrares, who, on 3 Seprember 1995, acquitted the
Respondent, Paul Dunn, on eight informatiais, cach of which charged him with
having, on adifferent date. engaged in streectrading in a proh ibrred street

called Calverlev Road. Tunbridge Wells, beeween its junctron with Vount Pleasant
Road and its junceion with C¥escenr Road, contrarvtopara 101 of Sch 4 of the
Laocal Government { Uiscellfaneonus Provisions: dor 952,

The Act deals with street trading in Sch 4. By forceof s Jofthe Acrihe
district council mav resolve that Sch 4 shall appiy to theirdiserice. Schedule
it an of fence for a person to engage in street trading in a

4. para 10(1). makes i
prohibited street. Paragraph 1{1) defines "prohibited streer” as meaning:

¥ a street in which street trading is prohibrred.

‘street’ includes- 5
. . - ey
fa)anyvroad. foorway. heach or other area to which the public have access
-~ ithout pavment: [and in effect. a motorway service area. 'S

aragraph { 2) below, the selling or

‘Street trading means, subject to sub-p ] 3
le (including a living thing) in a

exposing or of fering for sale of any artic
1{d110THTH

Finally, sub-paragraph (2). referred to inthat definition of "street
trading”, provides, so far as material:

“The following are not street trading for the purposes of this Schedule-

(a) trading by a person acting as a pedlar under the authority of a pedlar’s

certificate granted under the Pedlars Act 1871 .....

Turning to that Act. it is necessary only to read the part n{_:hre_
interpretation section, s 3, which is concern ed withthedefinition of "pedlar”,

That provides:
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Inehis Ace. if norinconsistent with the contexr. the following terms have
the meanings herein-after respectivelv assigned to them: that is to say. -

The term ‘pediar  means any hawker. pediar, petrv chapman, tinker, caster of
metals. mender of chairs. or other person who, without any horse or other beasr
bearing or drawing burden. travels and trades on foor and goes from town to town
artoother men's houses, carrving to sell or cxposing for sale anyv goods,
wares, or merchandise....”

Fhe justices. having considered the relevant starutory provisions and
recounted the arguments advanced before them, found facts which included the
face thar \r Dunn was the holder of @ pedlar’'s certificarte and that on each of
the eigher occasions the suhijecrof charges e frad, on rarrous dates rall of
which were at fease a week apart from anv other date forwhich a charee was
preferred: of fered hallooms forsale fora period of up ro200minates. 1o fact.
an fouraf the necasrons the perfods specified wy
aird on the Foemarping faopr oo ~adsierits Pliers wors ey peprod speci Fred,

re Befwee £33 g 20 minnees

Che justices found that on cach oceasion the Respondent was in the paved area
1 Calverlev Road., with which thev were no dowhe famifiar and which thev
identified bvreference to achemist folh and a eofonnade. Thev found that the
Respondent was nottrading from a fixed position. He moved up and down
Calverlev Road in the course of selling and of fering to sell his balloons, At
natime did he have a scand whilst he wasselling or exposing for sale his
balloons and did he not l“rr?l-f:n_r articleson the groundaronnd him, On these
occasirons the Respondent walked wp and dowa whelesefling bafloons., Althouegh
most of his trading took place in Calfverievy Road. he occasionallv traded in
other parts of Tunbridge Wells. He stopped and waited for members of the prblic
to approach him to buv his balloons. The justices also found that i was hus
regular practice to travel to other towns. suclh as 'Ifr;r'cf_nfm eand Crawlev. In

arder to sell balloons, '.‘*‘i" :

They concluded that the Respondent was acting as a pedlar on each of these
occasions in accordance with his pedlar’scertificate. ' fnreaching that
conclusion thev relied on the fact thart he had no stand nor articles around him
on the ground. He was not trading from a fixed position but he sold balloons
onlv when approached by members of the public. and that he regularly travelled

ram town to town in order to sell balloons,

The Appellant’s counsel. by Mr Straker. argues that a pedlar -I:IE‘I”IE_-‘.H such
must be travelling. that is to say going somewhere as opposed to walking about
within a place. That. it is submitted. shows where the Magistrates went wrong
because they thought that motion by itself was enough. They thought, so it is
submitted, thar a person would be peddling were he to be moving in or through
Calverley Road, whereas what happened here was, as was submutred by Mr Straker.
that the Respondent arrived in Tunbridge Wells in the morning and went to a

location. | must say there that the reference to "in the morning”, whatever
effect that was suppose to have on our minds, is whollvunwarranted by anything

that | have been able to find in the Case Stated. Mr Straker submits that
having gone to what he calls a location. meaning. presumably, the area of

Calverlev Road. the Applicant remained in one place.

The findings of fact by the Justices. however. make gquite plain that he was
not accused of being even in one area. that istosayinthe area of Calverley

Road, for a period of more than 20 minutes at any one rime.
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Vr Straker next submitred {and this was the burden of alf his submissions)
thar the Respondent had to be travelling if e were to be acting as a pedlar.
He acknowledged thatr whilstdoing so he nad to be able to stop forthe purpose
of selling his balloons from time to time, but the suggestion appeared to be
that because he was not in something not far short of perpetual motion he could
not claim to have been a pedlar at the material times. This, Mr Straker
asserted (and we have no reason to doubr him). was a pedestrian precinct.
Therefore. he argued. activities of this kind. were thevro be permitted in this
area,. might occurinthe concourse of araffwav sratron.

Formyvpare, F was guite unable ro vnderstand how that submission, assuming
it to be correct, could advance she Council 's case on this appeal.

frwas further sard (i thar contexe thar becguse “sereer ™, as g marter of
definccion nander che Aerof 1982 includes g motornw gy service station.,
GOErvEEres oof elers Kroved mprghr, withopt constiftiing g ofrfence nnder Scir < of
the Acr, be conducted rn spcl an area.

dgain. { am unalble to understand how, assumung chai o be correct, 1t makes
nvdifference tothe conclusion at which the iustices arrived in the present
Case.

Fhe high point of Ur Straker’s arenment appeared to be the argument addressed
to s by reference to Warson v Wallov {1988 3 AITER 439, [1988] 1 W LR 10.26.
frcthatcase, which was heard in this coure, two different persons who had been
selling grfrwrapping paper from portablie standsin dif fereny places were
charged with strect trading vnder Sch 4 of the Act of 1982, [t wassaid of the
firstof the defendants that he sold wrapping paper from a portable stand n a*
stationary position in a parcicular sirecr although. when not in that street in
Pivmouth, he travelled all over the country by motor veliicle to various other
rowns in England. He wasdescribed as trading from a stationary position during
some part of the day.

The woman who was also charged similarly conducted herself. although in the
latter part of the principal judgment HutchisonJ mentioned that when in
Pivmouth. selling goods from a stall in the same position, she normally worked
from nine to four. Inthat case the judge said. but with referencetoa

hotograph, at page 1030D of the latter report:

"The pictureis..... of a man conducting his business from one position,
rather than of someane carrving and selling goods as he moves around.

At page 1032E Hutchison J said:

“The popular conception of a pedlar is someone who goes around selling things
or services, who sells on the move: he isan itinerant seller.

If the distinction is to be encapsulated in an aphorism, one might say that a
pedlar is one who trades as he travels as distinct from one who merely travels

rotrade. ”

Whether or not that be a neat summary of the position | have not found it
helpful in ascertaining whether a particular n[?enc: has been committed under

Schdof the Local Government (Miscellaneous Provisions) Act 1982

LTI N
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Wr Straker summarises his argument by saving that had it been desired to
include pedestrian activities the definition could have been ‘trades on foo!
and ‘goes from time to time’. instead of “rravels and trades”. To that the
answer would appear tome to be that ivisdifficult to contemplate a
description of what this Respondent was about unless it was that he was
travelling and trading on foot. exposing for sale any goods. namely balloons.
Mr Straker refersto acase inwhich. onthe facts. the person concerned was
travelling on foot from house to house, whilst going, as it was said. through
the cown, However. that case was concerned primarilv with the question whether
the accused man wasrightivdescribed as a "pedlar” because notwithstanding that
he had come to the town in guestion, where e was alfeeed to have commirted the
offence. noton foor bur by martor vehicle.

Fhe emphasis, according to Ur Straker. once more is upon “trave!”. Thar. he
contends, doesnot nccnrif gperson has, as e pues ic, arreived ar a parircufar
place at which the getivitvof sefling balfoons oecurs, He spubhoies that on the
faces found rnchris case WUr Dunn conld nor aprlv be described as someons who
sellsonthe move or as a person who was tegading as he tcravels. Chose, no

the, are phrases culfed from Warson s case to which I have referred. \[r
wrakerremarks that street rrading mav include.persons who are ondv occasional
traders and H'rr*_‘l' mavhesaideo bern and remain in a particular pf;r.,_"e' provided
that thevare within the same strect during the period in guestion., He
subbmitted, taking the tatter poinis together, that the time for which Mr Dunn
was within the area. referreqtoin each of the summonses, was longer than was
conststent with his having been acting as a pediar during that period.

It seems tome that we must go by the detinition of “pedfar™as we find it in
the Pedlars Aet 1871, Afteridentifving various descriptions of persons selling
on asmall scale as individuals, the section then it describes what fc is they :
have in common. They are persons who. so far as material for present purposes,
travel and trade on foot and go from town to town carrving to sell or exposing
forsale any goods. [ have alreadv remarked that that aptlv describes what it
was that Mr Dunn was doing on the occasions that were the subject of the charges
brought against him.

[tseems to me that the approach of the Magistrates was in every respect
correct. They applied the right test for determining whether the Respondent was

redlar and in a model Case Stated theyv made ,I"r'mg:'ﬂgs of fact that render
dtouchable their decision to acquit the Respondent. The question which they
asked attheend of the case for the opinion of this court is: ;

"Whether on the facts found we were entitled tc conclude that the Respondent
was acting under the authoritv of his pedlar’s certificate, and therefore had a
de ence under Paragmph I(2)of Schedule 4 tothe Local Government
(Miscellaneous Provisions) Act 1982 to the offences alleged?”

Tothat question | unhesitatingly answer "Yes" and [ would accordingly
dismiss the appeal.

JUDGMENTRBY-2: SIRIAIN GLIDEWELL

JUDGMENT-2:
SIRIAIN GLIDEWELL: I also have no hesitation in answering "Yes" to the
question. and | agree that the appeal should be dismissed. X

A
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